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W granted |leave to appeal in these cases to consider



whet her the |ower courts properly applied the exclusionary
rule to evidence seized pursuant to (1) a search warrant that
was i ssued in violation of MCL 780. 653 and (2) a bench warrant
that was issued in violation of MCR 3. 606(A).

Because we conclude that neither the statute nor the
court rule contenpl ates application of the exclusionary rule,
we reverse in both cases. In People v Hawkins (see
unpubl i shed opi ni on per curiamof the Court of Appeals, issued
Sept enber 28, 2001 [ Docket No. 230839]), we hold that evi dence
of firearns and cocai ne seized pursuant to a search warrant
shoul d not have been suppressed on the ground t hat the warrant
was issued in violation of the affidavit requirenments of MCL
780. 653(b) . | n People v Scherf (see 251 Mch App 410; 651
NWed 77 [2002]), we hold that evidence of marijuana seized
from defendant followng his arrest should not have been
suppressed on the ground that the bench warrant pursuant to
whi ch he was arrested was issued in violation of the affidavit

requi renents of MCR 3. 606(A).

l. FactuaLl AND PROCEDURAL BACKGROUND

A. PropLE v HAWKINS

Detective Todd Butler of the Gand Rapids Police

These cases have not yet been tried. Qur statenent of
facts is derived fromthe prelimnary exam nation and notion
hearing transcripts and from the docunentation contained in
the |l ower court records.



Department received tips from tw informants that illega
control | ed substances were being sold froma resi dence | ocat ed
at 921 Humbolt, S.E., in Gand Rapids. On the basis of the
i nformati on provided by these sources, Butler sought a search
warrant to search the residence. Butler’s affidavit set forth
the followi ng facts in support of the i ssuance of the warrant:

1. Your affiant received information from an

informant on 10/14/99 that the resident of 921
Hunbolt S.E. was involved in the sale of narcotics.
The informant stated the residence [sic] is selling
the controlled substance crack cocaine. The
i nformant described the resident and seller of the
controll ed substance as “Chris,” B/M approx. 20,
5'8", 170 [Ibs], nmedium build/conplexion, short
hai r .

2. Your affiant net wth a reliable and
credible informant on 11/ 3/99. Your affiant was
advised that the informant had observed the
controlled substance cocaine available for sale
fromthe residence within the past 36 hours.

3. Your affiant was advised by the informant
the entry door to the suspects [sic] apartnment has
been reinforced to delay a police entry.

On Novenber 3, 1999, a judge of the 61st District Court
i ssued the requested warrant, and the resi dence was searched
t he sane day. During the search, police seized two stolen
firearns, approximately 20 granms of cocaine, and other
contraband. Defendant, who was not present during the search,

was stopped by police while driving his vehicle. Defendant

was then arrested and | ater bound over for trial on severa



charges. ?

Def endant sought suppression of the evidence seized in
the execution of the search warrant, arguing that the
affidavit in support of the warrant was constitutionally
deficient in that it did not support a finding of probable
cause, the information it contained was stale, and it did not
clearly reveal whether one or two i nfornmants had supplied the
i nformation. Def endant additionally contended that the
affidavit did not neet the requirenents of MCL 780.653(B)
because it did not include information concerning the
credibility of the unnanmed informants or the reliability of
the information they suppli ed.

The circuit court granted defendant’s notion to suppress
t he evidence and dism ssed the case on the grounds that the
af fidavit was both constitutionally deficient and in violation
of MCL 780.653. The court declined the prosecutor’s
invitation to apply the federal *“good-faith exception,” under
whi ch t he Fourth Anmendnent excl usionary rule is not applicable

to evidence seized by officers acting in reasonable reliance

’Def endant was charged with possession with intent to
deliver | ess than 50 grans of cocai ne, MCL 333. 7401(2) (a) (iv);
mai nt ai ni ng a drug house, MCL 333. 7405(1) (d); possession of a
firearm by a felon, MCL 750.224f; driving with a suspended
license, MCL 257.904(3)(b); and two counts of receiving and
concealing a stolen firearm MCL 750.535b. Addi tionally,
def endant was charged wi th being a second-tine drug of f ender,
MCL 333.7413(2), and a fourth-time felony offender, ML
769.12.



on a warrant that is subsequently adjudged constitutionally
deficient.?

On appeal, the Court of Appeals affirmed the circuit
court’s order to suppress evidence on the sole basis that the
affidavit supporting the search warrant did not neet the
requi renents of MCL 780. 653. Slip op at 3. The panel
concluded that People v Sloan, 450 Mch 160; 538 NWd 380
(1995), in which this Court held that evidence obtained under
a search warrant issued in violation of § 653 nust be
suppressed, was dispositive. Slip op at 2. Accordingly, the
panel declined to address the constitutionality of the warrant
or the prosecution’s argunment that the good-faith exception
was applicable. I1d. at 3.

We granted the prosecution’s application for |leave to
appeal to this Court, limted to the issue whether the
exclusionary rule applies to a violation of 8§ 653. 466 Mch
860 (2002).

B. PEeoPLE v SCHERF

In a prior case, def endant pleaded guilty of
manufacturing with intent to deliver between five and forty-
five kilograms  of marijuana in violation of MCL

333.7401(2) (D) (ii) and was sentenced to probati on. Defendant

See Arizona v Evans, 514 US 1; 115 S O 1185; 131 L Ed
2d 34 (1995); United States v Leon, 468 US 897; 104 S C 3405;
82 L Ed 2d 677 (1984).



allegedly noved out of Mchigan wthout permssion and
thereafter failed to report to his probation officer in
violation of two of the terns of his probation. Consequently,
defendant’s probation officer filed a standard form petition
requesting that a bench warrant be i ssued for his arrest. The
petition contained the foll owi ng statenents:

Petitioner requests that a bench warrant be
i ssued and M chael Brandon Scherf be arrested and
held in contenpt of court for the followng
reason(s):

Viol ati on of Rule Number 3: The defendant has
failed to report as ordered and his whereabouts are
unknown. Violation of Rule Nunber 4: Failure to
notify agent of change of address.

The petition contained the statenent, “I declare that the

statenents above are true to the best of ny information,

know edge, and belief,” and was signed by the probation
of ficer. The district court issued the requested bench
war r ant .

Subsequently, police were interviewing defendant in
connection with an unrelated |arceny conplaint when they
di scovered, via the Law Enforcenent |Information Network
(LEIN), the outstanding bench warrant for his arrest.
Def endant was arrested pursuant to the warrant. During a
search incident to the arrest, police seized several grans of
mari j uana fromdefendant’s person. Thereafter, defendant was

charged with possession of marijuana in violation of MCL



333. 7403(2) (d).

Def endant sought suppressi on of evidence of the marijuana
on the ground that the bench warrant petition was technically
deficient in that it was not supported by affidavits as
required by MCR 3.606(A), which governs contenpt offenses
commtted outside the i Mmedi ate presence of the court. The
prosecut or conceded that MCR 3. 606(A) was vi ol ated because no
affidavit was submtted in support of the probation officer’s
petition. The prosecutor argued, however, that the district
court division of the Isabella County Trial Court should apply
the federal “good-faith exception” to the exclusionary rule.
The di strict court division deni ed defendant’s notion, hol di ng
that the bench warrant petition was confirmed by oath or
affirmati on and was therefore properly issued. Additionally,
the district court division noted that it found Arizona v
Evans, 514 US 1; 115 S & 1185; 131 L Ed 2d 34 (1995), which
reaffirmed and applied the good-faith exception, to be
persuasi ve authority.

Def endant appeal ed, and the circuit court reversed the
di strict court division's order, granted defendant’s notionto
suppress the nmarijuana evi dence, and di sm ssed the case. The
court held that although the failure to provide an affidavit
with the bench warrant petition was nerely “technical,” it

rendered the warrant invalid. The court rejected the



prosecutor’s argunent that the good-faith exception was
applicable, stating on the record that the exception was not
recogni zed in M chi gan.

The prosecutor sought |eave to appeal to the Court of
Appeal s, asserting that the good-faith exception should be
applied under the circunstances. The Court granted the
prosecutor’s application and affirnmed the circuit court
division's order. 251 Mch App 410. The majority* noted that
t he bench warrant petition “was not supported by an affi davit
as required by MCR 3.606," id. at 411, and that “it 1is
undi sputed that defendant’s arrest, and the resultant search
of defendant and sei zure of evidence, were based on an invalid
bench warrant and, therefore, the arrest and consequentia
search were unlawful ,” id. at 415. The nmgjority indicated
that it would have applied the good-faith exception to the
exclusionary rule and reversed the circuit court division's
decision if it were not obligated under MCR 7.215(1)(1) to
fol |l ow People v Hill, 192 M ch App 54; 480 NW2d 594 (1991), in
whi ch anot her panel of the Court specifically declined to
recogni ze the good-faith exception to the exclusionary rule.?®

215 M ch App 415- 416.

“Judge Jessica R Cooper concurred in the result only.

®The Court subsequently declined to convene a special
panel to resolve the potential conflict with Hill, supra.
People v Scherf, 251 M ch App 805 (2002).

8



This Court granted the prosecutor’s application for | eave
to appeal the judgnent of the Court of Appeals. 467 Mch 856

(2002) .

1. STANDARD OF REVIEW

Questions of law relevant to a notion to suppress
evi dence are reviewed de novo. People v Hamilton, 465 M ch
526, 529; 638 NV2d 92 (2002); People v Stevens (After Remand),
460 M ch 626, 631; 597 NW2d 53 (1999).°

We nust determ ne in these cases whet her suppression of
evi dence i s requi red when MCL 780. 653 or MCR 3. 606( A) has been
vi ol at ed. Wiere a state statute is involved, “whether
suppression is appropriate is a question of statutory
interpretation and thus one of |legislative intent.” People v
Sobczak-Obetts, 463 Mch 687, 694; 625 NwWwd 764 (2001),
quoti ng Stevens, supra at 644, quoting People v Wood, 450 M ch
399, 408; 538 Nwad 351 (1995) (BovLg, J., concurring).
Simlarly, “[t]heinterpretation of a court ruleis a question
of law and is reviewed de novo.” Hinkle v Wayne Co Clerk, 467
M ch 337, 340; 654 NW2d 315 (2002); see al so People v Petit,

466 M ch 624, 627; 648 NWd 193 (2002).

°See al so People v Hudson, 465 M ch 932 (2001).
9



1. ANALYSIS
A. | NTRODUCTI ON

First and forenost, it is inportant to understand what is
not before this Court in deciding the issues presented in
t hese cases. W are concerned solely with application of the
exclusionary rule to a statutory viol ati on (People v Hawkins)
and to a court rule violation (People v Scherf). The judgnent
of the Court of Appeals in Hawkins was based exclusively on
the conceded violation of ML 780.653, and the Court
specifically declined to address the constitutional validity
of the search warrant affidavit or the good-faith exception to
t he constitutional exclusionary rule. Likew se, in Scherf we
are not concerned with the constitutional validity of the
bench warrant or of the potential application of the good-
faith exception. Although the Court of Appeals majority in
Scherf indicated a wllingness to apply the good-faith
exception in order to avoid suppression of the evidence for
the conceded violation of MCR 3.606(A), application of that
exception woul d have been whol |y premature, given that neither
the circuit court division nor the Court of Appeal s panel had

found a constitutional violation in the first instance.’

‘Mor eover, defendant Scherf did not preserve for our
review any argunent that the affidavit in support of the
i ssuance of the bench warrant was constitutionally deficient.
Rat her, his sol e argunment in support of his notion to suppress
was that the affidavit did not neet the technical requirenents
of MCR 3. 606(A).

10



Wth that in mnd, we nust determne whether the
statutory and court rule violations in these cases warrant
suppressi on of the evidence.

B. THE ExcLusi oNaRY RULE

The exclusionary ruleis ajudicially created renedy that
originated as a neans to protect the Fourth Amendnent right of
citizens to be free from unreasonabl e searches and sei zures.
See Stevens, supra at 634-635; see al SO Weeks v United States,
232 US 383; 34 S C 341; 58 L Ed 652 (1914), overruled on
ot her grounds in Elkins v United States, 364 US 206; 80 S C
1437; 4 L Ed 2d 1669 (1960); Adams v New York, 192 US 585; 24
S Ot 372; 48 L Ed 575 (1904); Boyd v United States, 116 US
616; 6 S C 524; 29 L Ed 746 (1886). The exclusionary rule,
nodified by several exceptions,® generally bars the
introduction into evidence of materials seized and
observati ons made duri ng an unconstitutional search. Stevens,

supra at 634, 636. However, application of the exclusionary

8For exanple, the “ good-faith exception,” which has been
asserted by the prosecutors in the cases at bar, permts
adm ssion of evidence seized by police officers in reasonabl e
reliance on a constitutionally defective search warrant. See
Arizona, supra; Leon, sSupra. As noted, because of the
procedural posture of the instant cases, we do not reach the
constitutionality of the warrants at issue and, consequently,
we do not address the applicability of the good-faith
exception to a violation of Mchigan’s counterpart to the
Fourth Amendnent, Const 1963, art 1, 8§ 11. W note that | eave
has recently been granted in People v Goldston, 467 M ch 938
(2003), in which this Court will consider whether to adopt and
apply a good-faith exception to the exclusionary rule.

11



rule is not constitutionally mandated, and

[t]he question whether the exclusionary rule’s
renmedy is appropriate in a particular context [is]
regarded as an issue separate from the question
whet her the Fourth Anmendnent rights of the party
seeking to invoke the rule were violated by police
conduct. [ Illinois v Gates, 462 US 213, 223; 103 S
Ct 2317; 76 L Ed 2d 527 (1983).]

Mor eover, the exclusionary rule is not designed to “nmake
whol e” a citizen who has been subjected to an unconstituti onal
search or seizure. Rat her, the aim of the rule is one of
police deterrence:

The wrong condemmed by the [Fourth] Amendnent
is “fully acconplished” by the unlawful search or
seizure itself . . . and the exclusionary rule is
nei ther intended nor able to “cure the invasion of
the defendant’s rights which he has already
suffered.” . . . The rule thus operates as “a
judicially created renmedy designed to safeguard
Fourth Anmendnent rights generally through its
det errent effect, r at her t han a per sonal
constitutional right of the party aggrieved.” . . .

[ United States v Leon, 468 US 897, 906; 104 S C
3407; 82 L Ed 2d 677 (1984) .]

Irrespective of the application of the exclusionary rule
in the context of a constitutional violation, the drastic
remedy of exclusion of evidence does not necessarily apply to

a statutory violation.® Wether the exclusionary rule should

°The exclusionary rule is particularly harsh in that it

is neither narrowy tailored nor discerning of the magnitude
of the error it is intended to deter. By taking no cognizance
of the effect of a police error upon a particul ar defendant,
or of the actual gqguilt or innocence of a defendant, the
exclusionary rule lacks proportionality. G ven these
characteristics, we decline to expand the use of this rule in
(conti nued. . .)

12



be applied to evidence seized in violation of a statute is
purely a matter of |egislative intent. Hamilton, supra at
534.

“‘* Because our judicial role precludes inposing
different policy choices fromthose selected by the
Legislature, our obligation is, by exam ning the
statutory I|anguage, to discern the legislative
intent that may reasonably be inferred from the
words expressed in the statute. . . . Wen a
statute is clear and unanbi guous, j udi ci al
construction or interpretation is unnecessary and
therefore, precluded.’” [ Sobczak-Obetts, supra at
694-695 (citations onmtted).]

Li kewi se, whet her suppressi on of evidence on the basis of
the violation of a court rule is appropriate is controlled by
the | anguage of the rule. “This Court applies principles of
statutory interpretationtothe interpretation of court rules.
When t he | anguage i s unanbi guous, we nmust enforce the nmeani ng
plainly expressed, and judici al construction is not

permtted.” Hinkle, supra at 340.

C. PeopLE v HAWKINS
At issue in Hawkins i S whether evidence seized from a
resi dence pursuant to a search warrant was properly suppressed
because the affidavit supporting the search warrant did not
neet the requirenents of MCL 780.653 in Mchigan’s search

warrant act, MCL 780.651 to 780.659. MCL 780. 653 provides, in

°C...continued)
the absence of an explicit constitutional or |egislative
requirenment.

13



pertinent part:

The magistrate’s finding of reasonable or
probabl e cause shall be based upon all the facts
related within the affidavit made before him or
her. The affidavit may be based upon information
supplied to the conplainant by a named or unnaned

person if the affidavit contains 1 of the
fol | ow ng:

(b) If the person is wunnanmed, affirmative

all egations fromwhich the magi strate may concl ude

that the person spoke with personal know edge of

the information and either that the unnamed person

is credible or that the information is reliable. [
MCL 780.653(b) derives from the defunct “two-pronged test”
enunci ated by the United States Suprenme Court in Aguilar v
Texas, 378 US 108; 84 S C 1509; 12 L Ed 2d 723 (1964), and
Spinelli v United States, 393 US 410; 89 S C 584; 21 L Ed 2d
637 (1969), for determ ning whether an anonynous informant’s
tip established probable cause for issuance of a search

warrant. See People v Sherbine, 421 M ch 502, 509; 364 Nwad

658 (1984). Under the Aguilar-Spinelli fornulation as it was

19Section 1 of the search warrant act, MCL 780. 651,
provides in part:

(1) When an affidavit is made on oath to
a magistrate authorized to issue warrants in
crimnal cases, and the affidavit establishes
grounds for issuing a warrant pursuant to this
act, the magistrate, if he or she is satisfied
that there is probable cause for the search,
shall issue a warrant to search the house,
bui l di ng, or other |ocation or place where the
property or thing to be searched for and sei zed
i s situated.

14



generally understood, a search warrant affidavit based on
i nformati on supplied by an anonynous i nformant was required to
contain both (1) sone of the wunderlying circunstances
evidencing the informant’s basis of know edge and (2) facts
establishing either the veracity or the reliability of the
information. See Gates, supra at 228-229; Sherbine, supra at
509.

This Court has previously held that a violation of the
affidavit requi renents of MCL 780. 653 warr ant ed suppr essi on of
evi dence. Sloan, supra;, Sherbine, supra. Because we are
unabl e to conclude that the Legislature intended application
of the exclusionary rule where the requirenments of 8 653 have
not been met, we overrule Sloan and Sherbine to the extent
that they so hold, and we conclude that defendant was not
entitled to suppression of evidence on the basis of the
statutory violation.

I n Sherbine, this Court held that suppressi on of evi dence

"' n Gates, the United States Suprene Court abandoned the
Aguilar-Spinelli two-pronged test in favor of a “totality of
the circunstances” approach. Accordingly, in determning
whet her a search warrant affidavit that is based on hearsay
i nformati on passes Fourth Anendnent nuster,

[t]he task of the issuing magistrate is sinply to
make a practical, comon-sense decision whether,

given all the circunstances set forth in the
affidavit before him . . . there is a fair
probability that contraband or evidence of a crinme
will be found in a particular place. [ Gates, supra
at 238.]

15



was required where a search warrant affidavit violated a
previ ous version of § 6532 in that it did not nake any show ng
that an informant was a credi ble person and that he supplied
reliable information.?® Al though this Court specifically
declined to decide whether satisfaction of the federal
Aguilar-Spinelli test is required under Const 1963, art 1, 8§
l1—+hat is, whether the requirenents of 8 653 are rooted in
M chigan’s constitutional search and seizure provision—this
Court nevertheless applied the exclusionary rule to the
statutory violation. In so doing, this Court failed to
exam ne the language of 8 653 to determne whether the
Legi sl ature intended that such a drastic renedy be applied to
a violation of the statutory affidavit requirenents. Rather,

this Court relied on People v Dixon, 392 Mch 691; 222 NWd

2'n 1984, § 653 provided:

The nmagistrate’s finding of reasonable or
probabl e cause shall be based upon all the facts
related within the affidavit nmade before him The
affidavit nmay be based upon reliable information
supplied to the conplainant froma credible person,
nanmed or unnaned, so long as the affidavit contains
affirmati ve allegations that the person spoke with
per sonal know edge of the matters contained
t herein.

B3BWe concluded in Sherbine that preanendnent § 653
expanded the Aguilar-Spinelli test to require that the
affidavit set forth facts showing both that a confidenti al
i nformant was credi ble and that the i nformati on was reliable.
Sherbine, supra at 509-510. The current version of § 653, as
amended by 1988 PA 80, nakes clear that a showi ng of either
credibility or reliability is required.

16



749 (1974), in which this Court simlarly applied the
exclusionary rule to a statutory violation w thout perform ng
the requisite examnation of legislative intent. W
concluded, “The statutory violation here is clear. The
statute requires proof that the informant who supplied the
i nformati on be credible. The affidavit here failed to satisfy
this requirenment. The evidence nust therefore be suppressed.”
Sherbine, supra at 512.

Justice Boyl e di ssented, opining that preanendnent 8 653
required a showing of either reliability or credibility, and
that this Court had m sconstrued the statute as an expansi on
of Aguilar. Sherbine, 421 M ch 513-514. Addi tional ly,
Justice Boyl e questioned whet her suppression of the evidence
was required under the circunstances: “l cannot conceive of
a reason why we should apply the exclusionary rule to the

supposed vi ol ation of a statute where the affi davit woul d pass

YI'n Dixon, this Court held that suppression of evidence
was required, and reversed the defendant’s conviction on the
ground that a search of the defendant at a police station was
in derogation of his right to bail under MCL 780.581. This
Court cited decisions from California and Oegon courts
suppressing evidence for simlar statutory violations, but
noted that in several of those decisions the courts
specifically found Fourth Amendment vi ol ations. Id. at 704,
n 18. Acknow edging that its decision was not prem sed on t he
Fourth Amendnent, id., this Court neverthel ess concl uded t hat
suppression of evidence obtained in derogation of the
statutory right to bail was required because “no ot her renedy
[was] as likely to assure its full enforcenent,” id. at 705.

17



constitutional muster under either Const 1963, art 1, 8§ 11, or
uUS Const, AmIV . . . .” Id at 516.

In Sloan, this Court held that a violation of a different
provision in the current version of 8 653 required application
of the exclusionary rule. A search warrant was issued to
obtain a blood test fromthe defendant, who was | ater charged
with mansl aughter with a notor vehicle, ! operating a notor
vehicle while under the influence of intoxicating |iquor
causi ng death, '® and fel oni ous driving.' The portion of § 653
at issue was the provision that “[t]he magi strate’s findi ng of
reasonabl e or probabl e cause shall be based on all the facts
related within the affidavit made before himor her.” This
Court held that this provision was violated when the
magi strate | ooked beyond the affidavit, to unrecorded ora
testinony of a police officer, inissuingthe search warrant. 8
Rel ying on Sherbine, this Court further concluded that the

blood test evidence had to be excluded because of the

1IS\MCL 750. 321.
MCL 257. 625( 4) .
ML 752. 191.

8As i n Sherbine, the Sloan Court specifically stated that
it was not addressi ng whet her the probabl e cause determ nati on
was constitutionally defective. Sloan, supra at 183 n 17.
I ndeed, this Court noted that the affidavit requirenent of §
653 was not constitutionally mandat ed under either Const 1963,
art 1, 8 11 or the Fourth Amendnent. Id.

18



statutory violation:

In Sherbine, we held that evidence obtained
specifically in violation of MCL 780.653 . . . mnust
be excl uded. The Legislature appears to have
acqui esced in this particular construction of ML
780.653 . . . . Wile the Legislature subsequently
amended MCL 780.653 . . . because it disagreed with
portions of our statutory analysis provided in
Sherbine, it is significant that the Legislature
when instituting such amendnents did not alter our
hol di ng that evidence obtained in violation of the
statute nust be excluded. To change the law in
t hat regard woul d have been an easy and conveni ent
task for the Legislature. Neither the |anguage in
the anendnents, nor the legislative history
pertinent to the anmendnents provide a basis for
concluding that a sanction other than exclusion is
appropriate for the violation of MCL 780. 653 .

Clearly, the Legislature shares our viewthat no
remedy other than exclusion is as likely to assure
the full enforcenment of all of the requirenments
under MCL 780.653 . . .-—a statute specifically
designed by the Legislature to inplenent the
constitutional mandate for probable cause under
Const 1963, art 1, § 11. [ Sloan, supra at 183-
184. ]

Justice Boyle, joined by Justices R ley and Waver,
di ssented, arguing that the statute was conplied wth and
that, in any event, a violation of 8 653 did not require
application of the exclusionary rule:
Application of the exclusionary rule to any
technical violation of our search warrant statute
that may have occurred in the present case is

unwarranted. Particularly where the magistrate is a
sitting judge, as are virtually all nmagistrates in

this state, | cannot conclude that the risk of
relying on after-the-fact allegations are [sic] soO
substantial that we mnust suppress evidence. The

exclusionary rule is intended to serve a deterrent
pur pose, and | oses any useful force and effect when
applied to technical errors that do not rise to the
| evel of negligent or wilful conduct, serving then

19



only to deprive the trier of fact of relevant and
probative evidence. As explained by the United
States Suprene Court in Michigan v Tucker, 417 US
433, 446-447; 94 S O 2357; 41 L Ed 2d 182 (1974):

* * %

“The deterrent purpose of the exclusionary
rule necessarily assumes that the police have
engaged in wllful, or at the very | east negligent,
conduct which has deprived the defendant of sone
right. By refusing to admt evidence gained as a
result of such conduct, the courts hope to instil
in those particular investigating officers, or in
their future counterparts, a greater degree of care
toward the rights of an accused. Were the
of ficial action was pursued in conpl ete good faith,
however, the deterrence rationale |oses nmuch of its
force.” [ Sloan, supra at 200 ( BoyLE, J.,
di ssenting).]

Justice Boyle additionally <criticized the mjority’s
i nvocation of the “legislative acqui escence” doctri ne:

The majority’s assertion of | egi slative
acqui escence in the decision in Sherbine . . . to use of
the exclusionary rule to suppress evidence obtained in
all eged violation of the statute before us is wholly
m st aken. In Sherbine, this Court’s nmgjority
interpreted the forner version of the statute as if it
i nposed a nore restrictive standard than the Fourth
Amendnent and suppressed evidence on the basis of that
consi deration. The swift reaction of the Legislature
was to amend MCL 780.653 . . . to nake it clear that the
Court was incorrect in concluding that what had occurred
was a statutory violation. The Legislature had no need
to say what should not be excluded; it relied on the
Court’s word that were it clear that the Legi sl ature had
authorized the warrant, suppression would not be
or der ed.

Acting on our representation, the anmended
| egi sl ation tracked the Fourth Amendnent. Because “our
hol ding that evidence obtained in violation of the
statute nust be excluded” . . . was wholly derived from
our narrow reading of ML 780.653 . . . , the
| egi sl ative anendnent of the statute is not an

20



acqui escence in, but rather a repudiation of, the view

in Sherbine that the evidence should be excluded.

[ Sloan, supra at 202-203 (BovLg, J., dissenting).]

W agree with Justice Boyle and once again reaffirmthat
where there is no determnation that a statutory violation
constitutes an error of consti tutional di nensi ons,
application of the exclusionary rule is inappropriate unless
the plain |anguage of the statute indicates a |egislative
intent that the rule be applied. Hamilton, supra at 534;
Sobczak-Obetts, supra at 694. Moreover, we reject the Sloan
Court’s conclusion that the Legislature’ s silence constituted
agreenent with this Court’s application of the exclusionary
rule in Sherbine. As we have repeatedly stated, the
“legislative acqui escence" principle of statutory
construction has been squarely rejected by this Court because
it reflects a critical msapprehension of the legislative
process. See Robertson v DaimlerChrysler Corp, 465 M ch 732,
760 n 15; 641 NW2d 567 (2002); Nawrocki v Macomb Co Rd Comm,
463 Mch 143, 177-178 n 33; 615 NWad 702 (2000). Rather
“Mchigan courts [must] determine the Legislature s intent
fromits words, not fromits silence.” Donajkowski v Alpena
Power Co, 460 M ch 243, 261; 596 NV2d 574 (1999).

The di ssent asserts that “the majority [has] inposedits
own policy on the Legislature . . . .~ Post at 10.

Respectfully, we disagree and believe that it is not ¢this
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maj ority but the Sherbine and Sloan majorities that inposed
their own policy choices on the Legislature with respect to
the application of the exclusionary rule to a violation of §
653. Citing nothing in the text of the statute, the Sherbine
Court sinply declared, without further anal ysis, that because
the statute was violated, “[t]he evidence nust . . . be
suppressed.” Sherbine, supra at 512. Simlarly, the Sloan
majority opined that “no renmedy other than exclusion is as
likely to assure the full enforcement of all of the
requi rements under MCL 780.653 . . . .” Sloan, supra at 184.

The di ssent purports to apply a “contextual anal ysis” of
8§ 653 in reaching the conclusion that the Legislature
i ntended the exclusionary rule to apply to a violation of
that statute. Yet, as the dissenters readily admt, the text
of 8 653 is entirely silent in this regard. Post at 2-3,
generally. Clearly, there is no principled basis for the
contention that this Court’s injection of the exclusionary
rul e in Sherbine and Sloan is grounded in the statutory text.

The dissent attenpts to draw a distinction between
| egi slative silence and reenactnent of a statute follow ng
judicial interpretation. Wile we have no reason to contest
that the “reenactnment doctrine” can sonetinmes be a useful
tool for determning legislative intent where the statutory

| anguage i s anbi guous, such a tool of construction may not be
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utilized to subordinate the plain |anguage of a statute
This Court’s constitutional charge to interpret the | aws does
not end nerely because the Legislature reenacts a statute.?®®
In the absence of a clear indication that the Legislature
intended to either adopt or repudiate this Court’s prior
construction, there is no reason to subordinate our primary
principle of construction-to ascertain the Legislature’s
intent by first examning the statute's [|anguage-to the

reenact ment rule.?®

®Taken to its logical conclusion, application of the
reenact nent doctri ne under circunstances such as those present
in the case at bar would undoubtedly lead to results never
anticipated or intended by the Legislature. For exanpl e,
suppose that the Legislature anends a statutory code to nake
al |l pronouns gender-neutral, but otherw se reenacts the code
as originally witten. It would be neither accurate nor
reasonabl e to presune, as the dissent would have us do, that
the Legislature intended to adopt in toto every appellate
deci si on construing or applying the code.

%Even the United States Suprene Court has acknow edged
t hat there has been no stable, consistent forrmulation of this
anor phous doctrine. Helvering v Griffiths, 318 US 371, 396;
63 S O 636; 87 L Ed 843 (1943). Under the broadest
formul ati on of the reenactnent doctrine, there is no reason
why only judicial interpretations of statutes should be
i ncorporated by inplication upon reenactnent of a statute.
| ndeed, even administrative interpretations of statutes have
been recogni zed as binding. See United States v Safety Car
Heating & Lighting Co, 297 US 88, 95; 56 S C 353; 80 L Ed 500
(1936).

Qur point is not that the reenactnent doctrine, properly
l[imted and applied, is wthout value as a statutory
construction aid, but t hat it cannot be enpl oyed
i ndiscrimnately and wi t hout recognition of the fact that its
nor e expansi ve versions inpose an unreasonabl e burden on the

(conti nued. ..)
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The Legi sl ature has stated its views on the construction
of its statutes, in part by providing that all words and

phrases that are not terns of art? be given their “comon and

20(. .. continued)

Legislature to affirmatively scan our appellate casebooks to
di scern judicial constructions of statutes that the
Legislature desires for entirely other reasons to anend.
Appl ying the reenactnment rule here would, in our view, be the
effective equivalent of inposing an affirmative duty on the
Legislature to keep abreast of all binding judicia
pronouncenents involving the construction of statutes and to
revise those statutes to repudiate any judicial construction
with which it disagrees. For simlar reasons, we have
rejected precisely such a duty in other contexts. See, e.g.,
Donajkowski, supra at 261-262.

To apply the reenactnent doctrine under t hese
circunstances would not only likely fail to give effect to
| egislative intent, but would also presunably violate
separation of powers principles. See G abow, Congressional
silence and the search for legislative intent: A venture into
“speculative unrealites,” 64 BUL R 737, 759-761 (1984).
Accordi ngly, before we ignore the plain nmeani ng of the text of
a statute, we reject formul ations of the reenactnent doctrine
involving circunstances that fail to denonstrate the
Legi sl ature' s conscious consideration of a judicial decision,
coupled with sonme conpelling indication that the Legislature
intended to accept or reject that interpretation. As is
illustrated by Justice Boyle's dissent in Sloan, supra,
di scussed at pp 22-23, it is a perilous exercise to attenpt to
discern legislative intent from the Legislature’ s silence,
even when a statutory anmendnent responds to some portion of a
judicial decision. See Sloan, supra at 202-203.

'\ note that in the case of a term of art, application
of the “reenactnent rule” would generally be appropriate
because such a term by definition carries with it the
construction accorded it by the courts. See People v Law, 459
Mch 419, 425 n 8; 591 NW2d 20 (1999). In contrast, in this
case we are confronted with the anmendnent of a statute
following the inposition of a judicially created renedy that
is grounded nowhere in the text of the statute. Qur
di ssenting col | eagues opi ne that “the Legislature could have

(continued...)
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approved” neanings. MCL 8.3a. Such is consistent with our
nmost fundanental principle of construction that there is no
room for judicial interpretation when the Legislature's
intent can be ascertained from the statute’s plain and
unanbi guous | anguage. See Stanton v Battle Creek, 466 M ch
611, 615; 647 NW2d 508 (2002). Accordingly, we decline to
apply the “reenactment rul e” when the Legislature’s intent is
evi denced by the plain |anguage of the statute and there is
no clear indication of any intent to adopt or repudiate this
Court’s prior construction.

Not hing in the plain | anguage of 8 653 provides us with
a sound basis for concluding that the Legislature intended
that nonconpliance wth its affidavit requirenments, standing
alone, justifies application of the exclusionary rule to

evi dence obtai ned by police inreliance on a search warrant. ??

24(...continued)

easily nodified the applicability of the exclusionary rule
when enacting 1988 PA 80,” post at 6-7, and that therefore the
Legi sl ature nust have intended to adopt, sub silentio, the
exclusionary rule. However, an equally plausible conclusion
is that, because the Legislature could easily have nodified
the statute to expressly provide for the application of the
exclusionary rule, it nmust have intended to reject this
Court’s decision in Sherbine. This precisely illustrates one
of the reasons that the “l egi slative acqui escence” doctrineis
an untrustworthy indicator of legislative intent, as well as
why the “reenactnent rule” should not be applied as an aid in
interpreting |l egislative silence.

22Any error concerning the search warrant in this case
rests squarely on the shoulders of the district court judge,
(conti nued. . .)
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Mor eover , application of the exclusionary rule s
particularly inappropriate under the circunstances of this
case, where the objective of the rule—+o sanction police
m sconduct as a means of deterrence—would not be served. ?
See Sobczak-Obetts, supra at 712. Because we applied the
exclusionary rule to the statutory violations at issue in
Sherbine and Sloan W thout performng the requisite
exam nation of legislative intent, we are conpelled to
overrule those decisions to the extent that they conflict

with today’s hol ding.?

22(. .. continued)
whose duty it is to ensure that warrants are issued in
conpliance with state and federal law. There is no indication
in the record that the officer who applied for the search
warrant, or the officers who executed the warrant, acted

I mproperly.

| ndeed, we note that the Legislature has specifically
provided for a sanction in the case of msconduct in the
execution or procurenent of a search warrant. See MCL 780. 657
(“[a]l ny person who in executing a search warrant, wlfully
exceeds his authority or exercises it wth unnecessary
severity, shall be fined not nore than $1, 000. 00 or i npri soned
not nore than 1 vyear”); ML 780.658 (“[a]ny person who
mal i ciously and w thout probable cause procures a search
warrant to be i ssued and executed shall be fined not nore than
$1,000.00 or inprisoned not nore than 1 year”). That the
Legislature has elected to deter police msconduct in the
manner indicated by MCL 780.657 and MCL 780.658 further
evidences the lack of any legislative intent that the
excl usionary rule be applied under the circunstances of this
case.

24Qur di ssenting coll eagues charge us with ignoring this
Court’s prohibition-era decisions in People v Knopka, 220 M ch
540; 190 NW 731 (1922), People v Moten, 233 Mch 169; 206 NW
(continued. . .)
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Accordi ngly, we conclude that the Court of Appeals erred
in holding that suppression of the evidence was required as
a renmedy for the violation of 8 653 in this case. Because
the Court of Appeals declined to address the prosecutor’s
addi tional argunents on appeal, we remand this matter to that
Court for further proceedings.

D. People v Scherf

The Court of Appeals held in Scherf that a bench warrant
issued in violation of a court rule was invalid and that
suppression of evidence obtained in connection wth

defendant’s arrest pursuant to that warrant was therefore

24(. .. continued)

506 (1925), People v Bules, 234 Mch 335; 207 NW 818 (1926),
and People v Galnt, 235 Mch 646; 209 NW 915 (1926), all of
whi ch invol ved search warrant requirenents as set forth in §
27 of Mchigan’s “liquor law,” 1922 CL 7079(27). As we
explained in Sobczak-Obetts, supra, Knopka involved a
viol ation of Const 1908, art 2, 8§ 10, not nerely a statutory
vi ol ati on. The Moten and Bules Courts applied, wthout
anal ysis, the Knopka exclusionary rule to purely statutory
search warrant violations. The Galnt Court, simlarly to the
Knopka Court, expressly found a constitutional viol ation. The
Moten and Bules decisions, which conclusorily applied the
exclusionary rule without determning that there was any
constitutional violation, are distinguishable in any event
because they did not involve the search warrant statute at
| Ssue. See Sobczak-Obetts, supra at 700 n 11. Moreover, as
we noted in Sobczak-Obetts, supra at 707, the statutory
violations in Moten, Bules, and Galnt pertained to the warrant
form in such a <case, “the resulting search my be
constitutionally defective.” (Enphasis in original.) As we
have taken pains in this opinion to make clear, we are
reviewing only the Court of Appeals application of the
exclusionary rule to the alleged violations of a statute and
a court rule, and we do not address any clains that the
warrants at issue were constitutionally insufficient.
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required. We disagree.

MCR 3. 606(A) provides:

Initiation of Proceeding. For a contenpt
commtted outside the i Mmedi ate view and presence
of the court, on a proper showing on ex parte
notion supported by affidavits, the court shall
ei t her

(1) order the accused person to show cause, at
a reasonable tine specified in the order, why that
person should not be punished for the alleged
m sconduct; or

(2) issue a bench warrant for the arrest of
t he person.

Nothing in the wording of MR 3.606(A) provides any
i ndi cation that the exclusionary rule should be applied to a
violation of its affidavit requirenment.? To engraft the
exclusionary rule—a harsh renmedy designed to sanction and
deter police m sconduct where it has resulted in a violation
of constitutional rights—ento the technical provisions of a
rule of court in this manner woul d extend the deterrent well
beyond its intended application. I ndeed, the task of
scrutinizing the police papers submtted in support of a
warrant for technical conpliance with the law falls squarely

with the judicial officer. In the absence of |anguage

ZIn light of the prosecutor’s concession of error, we
need not address whet her the i ssuance of the bench warrant was
actually violative of the affidavit requirenent of MR
3. 606(A).

28



evincing an intent that suppression of evidence should fol |l ow

fromthe violation of MCR 3.606(A), we decline to infer one.

V.  ConcLusl oN

The exclusionary rule was inproperly applied to the
violations of the statutory and court rule affidavit
requi renents at issue in these cases. W cannot concl ude, on
the basis of the plain |anguage of MCL 780.653, that the
Legi sl ature i ntended t hat nonconpliance withits terns shoul d
result in suppression of evidence obtained by police acting
in reasonabl e and good-faith reliance on a search warrant.
Li kew se, MCR 3.606(A) does not provide for suppression of
evi dence on the basis of nonconpliance with its affidavit
requi renent, and we decline to infer an intent that the
excl usi onary rul e shoul d apply under these circunstances.

In Hawkins, we reverse the judgnent of the Court of
Appeal s and renmand to that Court for further proceedings. 1In
Scherf, we reverse the judgnent of the Court of Appeals and
remand the matter to the district court division for further
proceedi ngs. W do not retain jurisdiction.

Robert P. Young, Jr.
Maura D. Corrigan

Cifford W Tayl or
St ephen J. Mar kman
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WEAVER, J. (concurring).

| concur in the majority’s holding that the violations
of MCL 780.653(b) and MCR 3. 606(A) do not require suppression
of the evidence seized in these cases. | wite separately to
note that | do not believe the reenactnent rule can be relied
on in the present cases. As explained by Justice Boyle in
her dissent in People v Sloan, 450 Mch 160, 202-203; 538

NW2d 380 (1995), in which | joined,



The [ Sloan] majority’s assertion of
| egi sl ative acquiescence in the decision in
Sherbine,! to use of the exclusionary rule to
suppress evi dence obtained in all eged viol ation of
the statute before us is wholly mstaken. In
Sherbine, this Court’s nmajority interpreted the
former version of the statute as if it inposed a
nore restrictive standard than t he Fourth Anendnent
and suppressed evidence on the basis of that
consi derati on. The swift reaction of the
Legislature was to anmend MCL 750.653; VBA
28.1259(3), to nmake it clear that the Court was
i ncorrect in concluding that what had occurred was
a statutory violation. The Legislature had no
need to say what should not be excluded; it relied
on the Court’s word that were it clear that the
Legi sl ature had aut hori zed t he warrant, suppression
woul d not be ordered.

Acting on our representation, the anended
| egi slation tracked the Fourth Anendnent. Because
“our hol ding that evidence obtained in violation of
the statute nust be excluded,” ante at 183
(Cavanagh, J.), was whol ly derived fromour narrow
reading of MCL 780.653; MSA 28.1259(3), the
| egi sl ative anmendnent of the statute is not an
acqui escence in, but rather a repudiation of, the
view in Sherbine that the evidence should be
excl uded.

However, while | do not believe the reenactnent

where it is appropriate.

Eli zabeth A Weaver

rul e

should be relied on in the present cases for the reasons
outlined by Justice Boyle, my opinion should not be construed

to nean that the rule may not be relied on in other cases

! People v Sherbine, 421 M ch 502; 364 NV2d 658 (1984).
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CAVANAGH, J. (dissenting)

Today the mmjority discounts decades of precedent in
order to adopt its preferred policy of limting application
of the exclusionary rule. Because contextual interpretations
of the statute and the court rule nandate use of the
exclusionary rule, and because the task of altering our
state’s policy concerning statutory renedi es belongs to the
Legislature, | nust respectfully dissent.

MCL 780. 653



Like the majority, | agree that a contextual analysis of
MCL 780.653 will determne the appropriate renmedy for its
vi ol ati on. However, | depart fromthe nmajority’ s analysis
insofar as it neglects nmaterial rules of statutory
i nterpretation.

Since its enactnment in 1966, MCL 780.653 has codified
the requirenent that search warrants issue only upon a
finding of probable cause, giving formto the constitutiona
protection agai nst unreasonabl e searches and seizures. The
provision clarifies that information in support of a warrant
nmust be supplied by an individual who has personal know edge
of the facts alleged. MCL 780.653, as anended by 1988 PA 80,
provi des:

The magistrate's finding of reasonable or
probabl e cause shall be based upon all the facts
related within the affidavit nade before him or
her. The affidavit may be based upon informtion
supplied to the conplainant by a named or unnaned
person if the affidavit <contains 1 of the
f ol | owi ng:

(a) If the person is naned, affirmative
al l egations fromwhich the magi strate may concl ude
that the person spoke with personal know edge of
the information.

(b) If the person is wunnaned, affirmative
al l egations fromwhi ch the magi strate may concl ude
that the person spoke wi th personal know edge of
the information and either that the unnaned person
is credible or that the information is reliable.

Simlarly to the federal and state constitutional

prohi bition against the issuance of a warrant wthout



probabl e cause, the text of this subsection provides no
specific guidance about the requisite judicial response to
its wviolation. Statutory construction is, therefore,
required. In re MCI, 460 Mch 396; 596 NW2d 164 (1999).
Al t hough t he consequence of an infraction is not prescribed,
1966 PA 189 does authorize a penalty for those who
intentionally exceed their authority when executing a
warrant, who exercise such authority wth unnecessary
severity, or who naliciously procure a warrant. See MCL
780. 657, 780.658.1 VWiile | agree that these statutory
provi sions nust i nformour understandi ng of MCL 780. 653, | am
not persuaded that they nmandate the result envisioned by the
majority.

As an initial matter, the penalty provisions only
pertain to a small nunber of violations. Mst violations of
1966 PA 189 are not caused by wilful m sconduct. If the

crimnal provisions are deened the exclusive renedy for any

1 MCL 780. 657 provides:

Any person who in executing a search warrant,
wilfully exceeds his authority or exercises it with
unnecessary severity, shall be fined not nore than
$1, 000. 00 or inprisoned not nore than 1 year.

MCL 780. 658 provi des:

Any person who nmaliciously and wthout
probabl e cause procures a search warrant to be
i ssued and executed shall be fined not nore than
$1, 000. 00 or inprisoned not nore than 1 year.

3



violation of this act, its directives would have no force.
Unlike the majority, | cannot conclude that the presence of
crimnal penalties for rare incidents of extrenme m sconduct
indicates a legislative intent to displace the exclusionary
rule. To so hold woul d assune the Legi sl ature pronul gated an
i npotent (or ineffectual) statute.? For this reason, | find
several other well-respected doctrines of interpretation nore
conpel |'i ng.

Among themis the strong presunption that a high court’s
construction of a statute should be given a heightened stare
decisis effect. As noted by the United States Suprene Court,

[the] reluctance to overturn precedents derives in
part from institutional concerns about the
rel ationship of the Judiciary to Congress. One
reason that we give great weight to stare decisis
in the area of statutory construction is that
"Congress is free to change this Court's
interpretation of its legislation.” Illinois Brick
Co v Illinois, 431 US 720, 736[; 97 S C 2061; 52
L Ed 2d 707] (1977). We have overruled our
precedents when the interveni ng devel opnent of the
law has "renoved or weakened the conceptua

under pi nni ngs fromthe prior decision, or where the
| ater | aw has rendered the decision irreconcil able
with conpeting |legal doctrines or policies."
Patterson v McLean Credit Union, 491 US 164, 173[;

109 S C 2363; 105 L Ed 2d 132] (1989) (citations
omtted). Absent those changes or conpelling
evi dence bearing on Congress' original intent, NLRB
v Longshoremen, 473 US 61, 84[; 105 S O 3045; 87
L Ed 2d 47] (1985), our system demands that we

2 See People v Sobczak-Obetts, 463 M ch 687, 713-716; 625
NW2d 764 (2001) (Cavanagh, J., dissenting); People v Stevens
(After Remand), 460 M ch 626, 648-666; 597 NW2d 53 (1999)
(Cavanagh, J., dissenting).



adhere to our prior interpretations of statutes.

[ Neal v United States, 516 US 284, 295; 116 S C

763; 133 L Ed 2d 709 (1996) (enphasis added).]

Because this Court shares a simlar relationship with
the Mchigan Legislature, | find no reason to reject this
Court’s precedent in People v Sloan, 450 M ch 160; 538 NW2d
380 (1995), or People v Sherbine, 421 M ch 502; 364 NW2d 658
(1984), which clarify that evidence obtained in violation of
MCL 780. 653 nust be suppressed.

In Sherbine, this Court held that the exclusionary rule
is the proper renedy for a violation of MCL 780.653. In
support, the Court cited People v Dixon, 392 Mch 691; 222
NW2d 749 (1974), People v Chartrand, 73 Mch App 645; 252
NWed 569 (1977), and State v Russell, 293 O 469, 650 P2d 79
(1982). Sherbine, supra at 512 and ns 18-21.

Ten years later, this Court affirned the application of
the exclusionary rule for violations of MCL 780.653 (8 653)
in Sloan, supra. |n Sloan, this Court held that a magi strate
nmust base the probabl e-cause determination on the record
(i.e., an affidavit 1is necessary; sworn testinony is
insufficient), and that a violation of this statute requires
t he exclusion of tainted evidence. The Court’s rational e was
based, in part, on the Legislature’ s acquiescence to the

application of the exclusionary rule as expressed in

Sherbine. |1n 1988, the Legislature revised 8 653 in response



to Sherbine, overruling by legislative enactnent the
informant- reliability standard. In doing so, it approved
the use of the exclusionary rule to redress violations of §
653.

Though one mi ght be tenpted to disnmiss the authoritative
val ue of Sloan on the basis of its stated reliance on the now
di sfavored doctrine of |egislative acquiescence, a close
exam nation reveals the Court utilized a related—but quite
distinct—+ule of interpretation, i.e., the reenactnent rule.
If a legislature reenacts a statute wi thout nodifying a high
court’s practical construction of that statute, that
construction is inplicitly adopted. See Singer, 28 Statutes
and Statutory Construction (2000 rev), Contenporaneous
Construction, 8 49:09, pp 103-112. The reenactnent rule
differs fromthe |egislative-acquiescence doctrine in that
the former canon provides “prima facie evidence of
| egi slative intent” by the adoption, w thout nodification, of
a statutory provision that had already received judicial
interpretation. Id. at 107. As articulated by the United
States Supreme Court, a legislature “is presuned to be aware
of an admnistrative or judicial interpretation of a statute
and to adopt that interpretation when it [reenacts] a statute
wi thout change . . . .” Lorillard, a Div of Loew’s Theatres,

Inc v Pons, 434 US 575, 580; 98 S & 866; 55 L Ed 2d 40



(1978). As | noted in Sloan, the Legislature could have
easily nodified the applicability of the exclusionary rule
when enacting 1988 PA 80. By altering the text to renounce
the informant rule nodified in Sherbine, Whil e reenacting the
remaining text, the Legislature indicated its detailed
know edge of Sherbine and approved the wuse of the
exclusionary rule for violations of § 653.3

Long bef or e t he Legi sl ature i ncor por at ed t he
exclusionary rule into MCL 780.653, this Court adopted a
presunption in favor of utilizing the exclusionary rule for
statutory violations. Over eighty years ago, in People v
Knopka, 220 M ch 540, 545; 190 NW 731 (1922), the Court

suppressed evidence obtained by warrant issued w thout

*The mpjority’'s attenpt to dimnish the value of the
reenact nent doctrine is msguided. As noted above, the rule
merely provides prina facie evidence of legislative intent,
and a bill replacing nale pronouns with neutral pronouns
t hroughout t he code—as suggested in the majority opinion, ante
at 23 n 19-would not justify a strong presunption in favor of
its application because there woul d be no indication that the
Legislature thoughtfully famliarized itself wth the
subsections nodified. Application of the reenactnent rule in
this case, by contrast, does shed light on the scope of the
Legislature’s familiarity with Sherbine, supra.

Further, unlike the majority, | have nore faith in the
Legislature’s ability to conpetently execute its duties. To
assunme the Legislature would not famliarize itself with the
whol e of a particul ar case when revi sing one subsection of the
code in response to that very case does not, as the majority
suggests, “viol ate separation of powers principles.” Ante at
24 n 20. Rather, reference to the reenactnent rul e under such
ci rcunst ances sinply acknow edges | egi sl ative conpet ency.
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probabl e cause:
It not appearing that the search warrant was

i ssued upon the constitutional and statutory

show ng of probabl e cause, it nust be held that the

evi dence procured by it was i nadm ssi bl e and shoul d

have been suppressed and that, with such evi dence

out, defendant should have been di scharged.

In reaching this conclusion, the Court focused
exclusively on the statutes establishing search-warrant
requi renents. Three years later, in People v Moten, 233 M ch
169; 206 NwW 506 (1925), the Court again applied the
exclusionary rule to renedy a statutory violation, relying,
in part, on Knopka. See also People v Bules, 234 Mch 335;
207 NwW 818 (1926) (reversing a conviction on the basis of
evidence obtained in violation of statutory warrant
requi renents); People v Galnt, 235 Mch 646; 209 Nw 915
(1926) (discharging the defendant where evi dence obtained in
violation of statute required suppression).

Al t hough this Court has recently attenpted to narrowthe
inport of Moten and its progeny, the distinction is
particul arly inapposite here. I n People v Sobczak-Obetts,
463 M ch 687; 625 NW2d 764 (2001), the mpjority distinguished
the Moten-Bules-Galnt trilogy because each analyzed
substantive warrant requirenents, i.e., the sufficiency of a

warrant’'s “form” whereas the statute at issue in Sobczak-

Obetts concerned procedures relevant to warrant execution.



See also People v Hamilton, 465 Mch 526; 638 NWd 92
(2002) (hol di ng that an absence of statutory authority did not
warrant application of the exclusionary rule where the
statute was nmeant to protect the rights of autononous | ocal
governnments); People v Stevens (After Remand), 460 M ch 626;
597 NW2d 53 (1999) (holding that failure to conply with the
knock- and- announce rule did not warrant application of the
exclusionary rule). However, this distinction between
substantive and procedural interests collapses when applied
to defendant Hawki ns, who chal |l enged the warrant issued for
his arrest on substantive grounds, maintaining the affidavit
contained neither credible nor reliable allegations. The
trial court agreed: “The affidavit clearly does not conform
with Mchigan statutory authority; nanely, MCL 780.653(B).”
Regrettably, the nmjority today conflates substantive and
procedural concerns, ignores decades of precedent, and—n
spite of evidence to the contrary—disregards the
Legi sl ature’ s unanbi guous approval of the application of the
exclusionary rule for violations of MCL 780.653. See 1988 PA
80.

Until the tide began to shift wth Stevens (After
Remand), the use of the exclusionary rule to remedy statutory
viol ations was well settled. By dism ssing the inport of

this Court’s precedent, including Moten, Bules, Sherbine,



Sloan, et al., the mjority has inposed a policy-based
doctrine that requires express statenments to authorize
application of the exclusionary rule. Ante at 21. This runs
af oul of the Legislature’s approval of the rule’ s application
to MCL 780.653 as articulated in Sherbine. 1988 PA 80.

While | can appreciate the mgjority’s need to bal ance
i mportant and conpeting interests, | take issue with its
attenpt to ground the analysis in the text of MCL 780. 653.
Moreover, shifting the focus to a “clear statement” policy
wor ks a bait-and-switch on the Legislature. Not only has the
majority inposed its own policy on the Legislature, it has
di spl aced the controlling interpretive standard—en whi ch our
Legi sl ature has relied—under the guise of strict textualism

MCR 3. 606( A)

The majority concludes that the exclusionary rule is an
i nappropriate renedy because the text of MCR 3.606(A) does
not specifically demand its application. Ante at 25. “Wen
called on to construe a court rule, this Court applies the
| egal principles that govern the construction and application
of statutes. . . . Accordingly, we begin with the plain
| anguage of the court rule.” Grievance Administrator v
Underwood, 462 Mch 188, 193-194; 612 NA2d 116 (2000).
Applied here, the doctrine clarifies our rule s rigorous

demands. MCR 3. 606(A) provides:
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Initiation of Proceeding. For a contenpt
commtted outside the inmmedi ate view and presence
of the court, on a proper showing on ex parte
notion supported by affidavits, the court shall
ei t her:

(1) order the accused person to show cause, at
a reasonable tinme specified in the order, why that
person should not be punished for the alleged
m sconduct; or

(2) issue a bench warrant for the arrest of
t he person.

As required by this rule, before contenpt proceedi ngs
may be initiated for any conduct outside of the court’s

“Imredi ate view,” a party nust provide “a proper show ng on

ex parte notion supported by affidavits . . . .” A notion
alone is insufficient. An affidavit, i.e., "“a signed
statenment,” nust be provided. Once this requirenent is net,

the court nust either order the accused person to prove why
puni shment shoul d not be inflicted or issue a bench warrant.

In the light of the potential peril, as well as the
substanti ve safeguards contained in MCR 3.606(A), | find it
particularly troublesone that the majority nmenbers suggest
such rules are nmere “technical provisions.” This assertion
ignores their function as guarantors of procedural rights.
MCR 3.606(A) threatens punishnent solely on the basis of
excl usi ve communi cati ons between an adversarial party and the
court. The procedure authorizes the exercise of police power

by judicial officers, which—ontrary to the mgjority’s
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i nplicati on—+my not be used to detain an individual wthout
probabl e cause. As an arm of the state, our actions mnust
respect the polity's civil rights, and our court rules are
drafted to ensure that the exercise of judicial authority is
not arbitrary or unlawful. To deem such rules “technical”
distorts the substance of the rules and the role of the
judiciary.

Al t hough the majority holds otherw se, the exclusionary
rul e woul d be particularly appropriate in this instance. As
a tool to prevent the abuse of state power, this Court
pronmul gated the <court rule to mark the boundaries of
acceptable judicial conduct.* If the exclusionary rule

applied, nmagistrates and judges would surely take care to

4 The mjority <clainms that application of the
exclusionary rule to MCL 780.653 or MCR 3.606(A) would not
further the purpose of either because “the aimof the rule is
one of police deterrence . . . .” Ante at 12. Wile | agree
that we suppress evidence in an attenpt to prevent police
m sconduct, the exclusionary rule is also utilized to ensure
conpliance with the law at an institutional |evel. The ease
with which we | ose sight of this goal is apparent in People
v Cartwright, 454 M ch 550; 563 Nwd 208 (1997), where we
equat ed “good police practice” with violations of the Fourth
Anmendnent :

Wiile conceding that [the officer's] entry
into the nobile hone m ght have been good police
practice, t he di strict court hel d t hat,
nonet hel ess, it was not a proper search wthout a
warrant. [Id at 554.]

One wonders how it can be "good police practice” to violate
the Fourth Anendnent.
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confirm that warrants were issued on a proper show ng of
probabl e cause. Such proof is all the court rule requires.
THE EXCLUSI ONARY RULE' S UTI LI TY

| agree that the exclusionary rule welds significant
power, but only because it is the sole efficacious nethod by
which to protect individuals from state m sconduct, as
defined by our |[|aws. If any other nmethod of enforcenent
wor ked so well, it, too, would be deened di sproportionate and
heavy- handed. Thus, our debate is not sinply about which
renmedy i s appropriate, but how sacred we deemthe right to be
free from unlawful state conduct. Whet her codified in
federal or state constitutions, statutes, or court rules, the
judicial branch nust enforce the laws that prescribe the
scope of state power and protect individuals from the
unr easonabl e exercise of that authority.

In the aftermath of Septenber 11, 2001, as our nation
struggles to secure its boundaries while protecting our
freedons, the role of the judiciary—-charged with mai ntaining
the delicate bal ance between state authority and i ndividual
| i berty—beconmes increasingly vital. Qur statutes and court
rul es have been drafted to protect these freedons. Because
both the statute, MCL 780.653, and the court rule, MR
3.606(A), would be without force but for the exclusionary

rul e, and because this Court should avoid overruling sound
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precedent and inposing its policy upon the Legislature, |
must reject the majority’s anal ysis.
CONCLUSI ON

Though cl oaked in a strict Textualismgarb, the mgjority

attenpts to justify its decision on the basis of its own

pol icy considerations. According to the majority, in the

absence of an express legislative statenment indicating an

intention to invoke the exclusionary rule, the rule will not
be appli ed. However, a nore legitimte analysis would
require an inference in favor of its application. In so

doing, it could be guaranteed that the well-settled and
authoritative interpretation of our statutes could be relied
upon, and that a statute’ s purpose would be effectuated.
Mor eover, wi thout this tool, aggrieved individuals woul d have
no opportunity for redress. For these reasons, | would
affirmthe judgnment of the Court of Appeals in Hawkins.

Wth regard to the proper renmedy for a violation of MCR
3.606(A), | would al so apply the exclusionary rule. The text
of the court rule evinces an intention to i npose substantive
procedural safeguards into the warrant-authorization process.
To effectuate this end, the exclusionary rule is required to
renmedy viol ati ons of MCR 3. 606(A). Therefore, I would affirm
t he judgnent of the Court of Appeals in Scherf.

M chael F. Cavanagh
Marilyn Kelly
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